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In the Matter of the
o f

Berkey Photo,

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 94 of the Tax Law for
the Years 1966,  L967,  1968 & 1970.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
2nd day of May, L984, he served the within not ice of Decision by cert i f ied mai l
upon Berkey Photo, Inc.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Berkey Photo, Inc.
1 lrtater St.
l.lhite Plains, NY 10607



STATE OF NEI.J YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Berkey Photo, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1966, 1967, 1968 & 1970.

AFFIDAVIT OF MAIf,I}IG

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within notice of Decision by certified mail
upon ldarner Lowey, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Warner lowey
Brout & Company
381 Madison Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unitetl States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth oa said nrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
2nd day of May, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

tlay 2, 1984

Berkey Photo, fnc.
1 Water St.
tJhite P1ains, NY 10607

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax f,aw, a proceeding in court to revield aD
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
A1bany, New York 12227
Phone it (518) 457-2070

Very truly yours,

STATE TN( CO}'MISSION

Petitioner' s Representative
Warner Lowey
Brout & Conpany
380 Madison Ave.
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

BERKEY PtlOTO, INC. :

for Redeterminatj-on of a Deflclency or for :
Refund of Franchise Tax on Buslness Corporatlons
under ArticLe 9-A of the Tax Law for the Years :
1966,  L967,  1968 and 1970.

DgCISION

Petl t loner,  Berkey Photo, Inc.e 1 Water Street,  lJhl te Plalns, New York

10607, fLled a petltlon for redetermlnation of a deflclency or for refund of

franchlse tax on business corporations under Article 9-A of the Tax Law for the

years  L966,  L967,  1968 and 1970 (F1Le No.  33388) .

A formal hearing was held before Doris Stelnhardt, Ileartng 0fflcer, at the

offlces of the State Tax Commlsslon, Two World Trade Center, New York' New

York, on August 10, 1983 at 9:15 A.M. Pet l t loner appeared by Brout & Conpany

(Warner Lowey, CPA). The Audit Dlvlsi-on appeared by John P. Dugan, Esq.

(WlLl lam Fox, Esq.,  of  counsel) .

ISSUES

I. l { t rether pet i t ioner is ent i tLed to carry over to I97O $9721948.00 of a

net operating l-oss lncurred h L967 by Atlas-Rand Corporation, an entlty merged

Lnto pet i t loner tn 1970.

II. I{trether the Audlt Dlvielon lnproperly dtsallowed petltlonerrs exclusion

from lts entlre net lncome of lnterest pald to lt by three subsidlarles, Berkey

Graphlc, Photo Tech and L & L Eastern Effects.

FINDINGS OF FACT

1. On December

lesued to pet i t loner,

L7 ' 1980, fol-J.owing a fleLd audit, the Audtt

Berkey Photor Inc. ( t tBerkeytt) ,  four not lces

DLvlsion

of deflcienclr
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asserting additlonal franchlse tax due under Article 9-A of the Tax Law for the

years  L966,  L967,1968 and 1970 ln  the  respec t ive  amounts  o f  $68,246.00 ,

$20,062.00 ,  $85,973.00  and $3S,209.00 ,  p lus  ln te res t .  A  ser les  o f  17  consents ,

duly executed by an officer of Berkey, had extended the perLods of linltatlon

for assessment of franchise tax for the years under conslderatlon to JuJ.y 3l'

1 9 8 1  .

2. On May 6, L967, Berkey acquired al-l- the outstandlng capital stock of

Atlas I'Iarner Corp., a corporatton organized under the laws of New Jersey and

dolng buslness ln that state and the parent of the foL1-owlng three corporatlons:

(a) AtLas-Rand Corporation, a New York corporation engaged
ln the dlstribution of photographlc equlpnent and
accessories, with offLces located at. 34 McQueston
Parkway South, Mount Vernon, New York;

(b) Sentry Industr les, Inc.r  a New York corporat lon
engaged Ln the dlstrlbutlon of blank and prerecorded
magnetic tapes, tape recorders and related accesgorleg,
also with offices sltuated at. 34 Mcqueston Parkway
South; and

(c) A1 Gitelnan Corporatlon, a Texas corporatlon doing
business ln that state.

A comblned balance sheet prepared as of Aprll 30, L967 for Atlas Warner Corp.

and its three above-named subsidiarles refl-ects a deficlt in retalned earnl.ngs

o f  $ 1 1 5 , 3 9 8 . 0 0 .

3. Inmediately after the acquisitlon, the operations of the three second

tler subsldiarles nere assumed by Atlas l{arner Corp., whlch changed its name to

Atlas-Rand Corporation (trAtLas-Randrr); subsequently, on Septenbet 29' L967,

these three subsldiaries merged lnto Atlas-Rand. Atlas-Rand contlnued the

respectlve businesses of the former AtLas-Rand Corporatlon and Sentry Industrles'

Inc. under lts own aegis at Mount Vernon, untll December 31' L967, at which

time these operations were moved to Atlas Randrs place of buslness ln Paranus,
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New Jersey. (Atlas-Rand also continued the business of A1 Gltelnan Corporatlon

ln  Texas) .

4. The 1967 federal corporatlon income tax return flled by Atlas-Rand

shows a loss sustained ln that year of $1,169,908.00. At las-Rand al-so f iLed a

1967 New York franchlse tax report, statlng that it began business ln thl.s

state on January 1, 1967 and report lng a loss of $110881346.00 (the net of the

amount of the federaL loss, lnterest pald to stockholders in the amount of

$81,555.00, and New York franchLse tax deducted on the federal  return).

5. Atlas-Rand merged lnto Berkey sometlme ln the early part of 1970' but

nonetheless before June 30. Petitioner clalmed a L97O federal net operating

loss deductlon, resulting by carryover of Atlas-Randrs 1967 net operating loss.

Petitloner maintains that for New York franchise tax purposeg, lt ls entitled

to carry over that portlon of Atl-as-Randrs 1967 net operatlng loss whlch arose

after the acquisltlon date of l{ay 6, L967 (and the date Atlas-Rand cotrmenced

doing buslness ln New York):

Total  New York loss
Port lon of Loss ar ls ing before 4/30/67
Portlon of loss claimed

$1 ,088 ,346
(  115 ,398 )
$ 972,948

During the course of the fleld audit, the corporatlon tax exauiner al-lowed the

carryover of 50 percent of the total  federal  loss, or $584,954.00.

6. By the terms rf the agreements betneen Berkey and lts lendlng instltu-

t,lons, only the parent corporation lras pernitted to borrow from outside sources.

Berkey therefore borrowed funds and ln turn, made loans to lts subsldlarlea,

lmposlng on the subsldlarles the s€rme rate of lnterest that Berkey lteelf was

charged by lts lenders. Petltloner thus asaerts that lt functioned merely as a

condult, passlng through the lnterest expense to lts subsldlary eorporatlons.



-4-

7. For the years at lssue, between 25 and 30 Berkey subsldlaries submltted

franchlse tax reports, wherein all but three of the subsldlarles added back to

entire net income 100 percent of the interest pald to thelr parent (on the

'rpass-through" loans above-descrlbed). Berkey Graphlc, Photo Tech and L & L

Eastern Effects inadvertently neglected to make the add-back; consequentlyr the

corporatlon tax exantner disalLowed petltlonerts.excluslon frou lts entire net

lncome of che lnterest recel.ved from these subsldlarles, The dlsal-Lowancee

(representlng increments to petlttonerts entire net lncome) are set forth

beLow.

Berkey Graphic
Photo Tech
L & L E a s t e r n E f f e c t s

ry
$10 ,082

$10 ,092

ry
$13 ,273
47 ,067

$60 ,340

1968
$  7 ,L22

48,

L970
$T',o-?

$5 ,607$55 ,
000
r22

Petitioner nalntalns thac: the adJustments should more properly have been made

on the subsidiar les'  reports,  disal lowing the deduct lons for tnterest pald; orr

in the alternatlv€r slnce petitloner acted merely as a condult for the borrowed

funds' Berkey Graphlc, Photo Tech and L & L Eastern Effects should be pernltted

the lnterest deductlons and thelr debts to Berkey elimlnated from subsl.diary

capital .

8. At the formal hearlng, counsel for the Audlt Dlvislon made the fol-Lowlng

concessions:

(a) The corporatlon tax examiner erroneously dlsaLlowed
$64,303.00 in lnterest expense deducted by pet i t ioner
on l ts 1970 franchlse tax report .  ( I t  had appeared
from a schedule subnltted by petltloner at the tlne of
audlt that Berkey Processlng was a subsidlary of
petltloner, thus the audltor had requtred the add-back
of the interest expense. Berkey Processlng, however'
was a dlvls lon of pet i t ioner.)

(b) Petltloner mlstakenly reduced the amounts of income
from subsidtary capltal, which it excl-uded fron lts
entlre net lncome, bI lnterest pald to Lts dlvLslons.
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Interest, divldende and capltal galns from subsldlary
capltal- excluded from petitioner's entlre net lncome
at Llne 7, schedule B of l ts 1966, L967 '  1968 and 1970
franchlse tax reports shouLd thus be lncreased by
$ 3 4 ' 8 1 5 . 0 0 '  $ 2 0 , 7 0 4 . 0 0 ,  $ 6 , 0 0 0 . 0 0  a n d  $ 1 6 8 ' 8 0 3 . 0 0 '
respectlvely.

CONCLUSIONS OF LAW

A. That Tax Law sectlon 208, subdivision 9, paragraph (f) pernlts a

corporation subJect to tax under Artlcle 9-A a net operating l-oss deduction

"which shall be presumably the s€rme as the net operating loss deductlon allowed

under sectl.on one hundred seventy-two of the internal- revenue code of nlneteen

hundred f l f ty- four, . . .except that. . .such deduct l .on shalL not include any

operating loss sustained...during any taxable year ln whlch the taxpayer rtas

not subject to the tax imposed by thts art le le. . . rr .  Under the l in l tat lon of

this provLsion, petitionerrs 1970 net operatlng Loss deductlon can only embrace

the net operatlng loss sustained by Atlas-Rand durlng that portioa of 1967 when

Atlas-Rand was subJect to Article 9-A taxatlon, namely, May 6 through Decenber 31.

Total  1967 NOL
NOL sustained 1/1-4130
NOL sustalned 5/1-Lzl  3L

Port ion of NOL sustalned 5/L-L2/3L on

$1,054,5L0/245 days  =  $4 ,304/day

NOL sustaLned. 5 / 6-L2l 3L:.

$1 ,  169 ,  908

a daLLy basls:

$4 ,304 x  240 days  =  $1 ,032,960

B. Thac the above computatlon does not dlspose of the flrst issue'

however, insofar as lt does not consider other condl-tlons and linitatlons uPon

the carryover, especlally those lnposed by Internal Revenue Code section

38f(c) (1).  Code sect ion 381 provides that a corporat ion whlch acquires the ,

asseta of another corporatlon in certaln J-iquidations and teotganLzatlons'

including statutory mergers and consolldations, oa}' succeed to and take lnto
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account certaln tax items of the distrlbutor or transferor corporatlon, lncludlng

net operatlng l-oss carryovera. As prevlously mentloned, subdlvtslon (c),

paragraph (1) sets forth the rul-es whLch must be appLled ln deternlning the

carryover of the transferorrs loes; subparagraph (B) statee:

"In determinlng the net operating loss deductlon, the
portlon of such deduction attrlbutable to the net operatlng
loss carryovers of the distrlbutor or transferor corporatlon
to the first taxable year of the acqulring corporatLon
endlng after the date of dlstrlbutlon or transfer shall be
linited to an amount whlch bears the same ratio to the
taxabLe income (deternined without regard to a net operatlng
loss deduction) of the acquLrlng corporation in such
taxable year as the number of days Ln the taxable year
after the date of dl-strlbutton or transfer bears to the
total number of days i.n the taxable year."

Sinply stated, the carryover of the predecessorts losses to the successorfe

flrst taxable year endlng after the transfer 1s llnlted to the auccesaorts

taxable income attrlbutabl-e to the portion of the year aft,er the trangfer.

Petiti.oner has falled to establlsh the date of the transfer and the amount of

its taxable income attributable to the portlon of 1970 after the transfer,

information essentj.al to calcul-ate this l-initatlon; accordingly, petLtioner has

falled to establlsh lts entltlement to catry over more than $5841954.00 of

Atlas-Randrs loss (the amount of carryover permLtted on audit).

C. That, proceeding to the second issue, the Audit Divielon dlEalloned

petltlonerfs exclusion from lts entire neL income of lnterest Paid to lt by

three subsidiar les, for the subsidlar ies' fai lure to add back such lnterest

expenses to thelr respective entire net lncomes. Petltioner contends, flrst,

that any necessary adJustments should have been made on the subsldlarlesr

franchlse tax reports. Thls argument, is wlthout merlt. Neither petitioner nor

any of the three subsldiarles concerned elected to flLe an amended report'

correctLng thls situation, withln the tLme llmitatlons prescrtbed by Tax Lau
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sect lon 1087, subdlvis lon (a).  Pet i t loner contends, second, that Lt  funct loned

as a conduit, passing borrowed funds from outslde lenders through to the three

subsidiaries; and that consequently, the subsldiariesr deductlons fot thelr

lnterest expenses on such loan amounts were properly taken. Tax Law sectlon

208, subdivtsi.on 9, paragraph (b), subparagraph (5) statesr ln pertlnent Part:

"(b) Entire net income shall be determlned without the
exclusion, deduct lon or credlt  of :

* * *

(5) nlnety percentum of interest on lndebtedness dlrectly
or indLrectly owed t,o any stockholder or shareholder
(lncludlng subsidiarles of a corporate stockhol-der or
shareholder), or members of the inmedlate fanlly of an
lndlvidual stockholder or sharehoLder, ownlng in the
aggregate in excess of flve percentum of the issued capital
stock of the taxpayer, except that such lnterest may' ln
any event, be deducted

(f)  up to an anount not exceedlng one thousand dol larsr. . . t t .

Thls nodificatlon to federal taxable lncome dlsallows 90 percent of a corpora-

tionrs federal deductLon for lnterest pald to a shareholder ownlng more than

five percent of the taxpayerts stock and must be read ln conjunctlon rtlth

section 208.9(a) (l) whlch provldes for the excluslon fron (a parent corPoratlonts)

entlre net lncome of tncome, galns and losses from subsldlary capital. Petltloner

seeks to have its subsidlaries aval1 themselves of the lnterest deductlons and

to eliminate the corresponding debts from subsldlary capital. Assumtng thle

course of action would be pernissibl-e under the relevant provlglons, petLtloner

has nonetheless faiLed to establlsh a cruc{al element ln Lts condult theory:

that the funds "passed throughrr were utllized to meet the subsldlarleer ordinary

buslness and worklng capltal needs and did not serve as a eubstitute for

Lnvestments in the subsldl.ariest stock.
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D. That the pet l t lon of Berkey Photo, Inc.,  ls denied; the not lces of

deficiency issued on December L7, 1980 are to be nodlfled ln accordance wlth

the concesslons nade by counsel to the Audlt Dlvislon (Ftndlng of Fact ttStt);

and excepE as so nodifled, the deficiencies are in all other respects sustatned.

DATED: Albany, New York STATE TAX COUMISSION

MAY 0 2 1984
PRESIDENT


